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The contract with the performers, if one exists, for these ser- 
vices on the Sabbath, stands upon the same footing, and is also 
subject to another answer, to wit, that the contract for Sabbath 
work was void without the law of 1860. Smith vs. Wilcox ; Watts 
vs. Van Ness; Palmer vs. New York, supra. The sovereign 
power must, in many cases, prescribe the manner of exercising 
individual rights over property. The general good requires it, 
and to this extent the natural rights of individuals are surren- 
dered. Every public regulation in a city does in some sense, limit 
and restrict the absolute right of the individual owner of property. 
But this is not a legal injury. If compensation were wanted, it is 
found in the protection which the owner derives from the govern- 
ment, and perhaps from some other restraint upon his neighbor 
in the use of his property. It is not a destruction or an appro- 
priation of the property, and is not within any constitutional inhi- 
bition. Vanderbilt vs. Adams, 7 Cow., 349 ; People vs. Wal- 
bridge, 6 Id. } 512 ; Mayor, $c., of New York vs. Miln, 11 Peters, 
102 ; 3 Story's Const. Law, 163. 

The conviction was right, and the judgment must be affirmed. 



In the New York Superior Court — General Term. 

Before, all the Justices. 
WILLIAM CHAUNCEY VS. LEMUEL ARNOLD, &C. 

1. A sealed instrument creating an obligation, executed in blank, cannot be filled 
up by the person to whom it may be addressed in that condition so as to become 
operative against the party executing it, even if advances have been made upon 
the faith of it ; and no parole authority to fill up such blanks could aid its valid- 
ity, unless such authority had been exercised before delivery, and without the 
knowledge of the party to whom it was delivered. 

2. An examination of the English and American cases relating to sealed instru- 
ments executed in blank, or altered after delivery. 

In October, 1837, Caroline, wife of the defendant, Lemuel 
Arnold, and formerly a co-defendant in this suit, now deceased, 
being then unmarried, was entitled to an interest in a legacy > 



CHAUNCEY vs. ARNOLD, &c. 609 

under the will of her paternal grandfather, William W. Gilbert, 
by which ten thousand dollars was bequeathed to her and two of 
her sisters, after the death of their mother, the survivors taking 
the shares thereof of any who should die unmarried ; also to the 
sum of eleven hundred dollars, and interest thereon, then invested 
for her benefit, and certain articles of household furniture in a 
house in the City of New York. 

On the 3d of October, 1837, Miss Caroline Gilbert, being about to 
be married to the defendant, Lemuel Arnold, entered into a tripartite 
agreement between her intended husband of the first part, herself of 
the second part, and her mother and sister Charlotte of the third 
part, whereby, after reciting her ownership of the property before 
mentioned, and the possibility of her acquiring other property, 
she granted and assigned all her then present or future property to 
her mother and sister, as joint tenants ; upon trust, among other 
things, after the marriage, to receive the rents, issues and profits 
of such property, and apply them to the sole and separate use of 
herself, on her separate receipt, notwithstanding her coverture, 
during the joint lives of herself and husband, without being sub- 
ject to his debts, control, forfeiture, disposal or engagements ; and 
upon the further trust, among other things, to assign, set over, 
manage, exchange and dispose of such property to such persons, 
and in such manner and form, as she, notwithstanding her cover- 
ture, by any deed or writing under her hand or seal should direct, 
limit or appoint. It was also provided in such instrument that in 
case Mr. Arnold survived his wife, and there were no children of 
his then living, the trustees were to hold the property assigned for 
his separate use forever. 

In September, 1846, Miss Charlotte Gilbert having become Mrs. 
Charlotte Brayton, by marriage, by that name executed a power 
of attorney to Edward Sandford, Esq., now deceased, empowering 
him to unite with Mrs. Gilbert, her co-trustee, and any other of 
the parties to the marriage settlement of her sister, Mrs. Arnold, 
in "pledging, mortgaging, or hypothecating the funds of such 
trust or the property included in and secured by it, or the avails 
and proceeds thereof, for such sum and upon such terms and 
39 
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conditions as should be agreed upon by her said co-trustee and 
other parties, or as they shall deem must advisable for the in- 
terests" of her sister. 

On the second of December, 1846, the defendant Arnold signed 
and sealed an instrument in the form of a bond, in the penal sum 
of ten thousand dollars, in which the name of any obligee was 
entirely omitted, and a blank space left where it is usually inserted, 
with a condition thereunder underwritten, to the effect, that if 
Arnold should pay the sum of five thousand dollars as soon as the 
estate of William W. Gilbert, late of the city of New York, de- 
ceased, should be distributed among his heirs at law and next of 
kin, with interest payable semi-annually on the first days of June 
and November, then the bond was to be void; the name of the per- 
son to whom the payment was to be made was again omitted, and 
a blank space left in its place. 

On the same day (December 2, 1846,) a bipartite instrument 
was signed, sealed and acknowledged before a, Commissioner of 
Deeds, to have been executed by Arnold, his wife, her mother, and 
Mr. Sanford, as attorney for Mrs. Brayton. In it they are de- 
scribed as parties of the first part, but there is no party of the 
second part named therein, a space being left blank before such 
designation. It recited an indebtedness by Arnold to the party of 
the second part, by bond, such as is stated in the bond last men- 
tioned, and witnessed that the parties thereto of the first part, for 
the better securing the payment of the money mentioned in the 
condition of such bond, and for a nominal consideration, had 
granted and sold all the interest which Mrs. Arnold had in the 
estate whereof William W. Gilbert died seized, or possessed, as 
his heir at law, or next of kin, or which either of the other parties 
of the first part had therein as her husband or trustees. A defeaz- 
ance and power of sale was included in such instrument. 

The complaint alleges that such bond was executed by Arnold, 
to raise money to carry on a suit then brought by him and his wife 
in the Court of Chancery, to set aside the will of William W. Gil- 
bert, and recover and protect certain rights of Mrs. Arnold in his 
estate, and that such second instrument was executed to secure the 
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"bond. It further alleges that Arnold applied to the plaintiff in 
June, 1847, to furnish^ upon such bond and mortgage, the means 
to enable the defendants to prosecute such suit ; and that it was 
then agreed that the plaintiff should indorse from time to time the 
notes of Arnold for $1,200 or thereabouts, to enable him to raise 
money for the purpose aforesaid, and establish him in business -with 
one Hawley, and furnish them goods on credit, with which to carry 
on said business, from which Arnold was to withdraw one thousand 
dollars yearly to support himself, and enable him to carry on such 
suit ; and that such bond and conveyance should be delivered, as 
collateral security for any indebtedness of Arnold under such 
agreement. It then proceeds to allege that the plaintiff indorsed 
the notes of Arnold from time to time under the agreement, and 
for the purpose aforesaid, and was obliged thereby to pay the sum 
of §1,150, for which the defendants are indebted to him ; and 
that he furnished goods to Arnold & Hawley under such agreement, 
to such an amount that a balance of $6,183 94, and interest for 
several years, is claimed by the plaintiff; and finally alleges that 
such suit was compromised, and a large amount of property 
received hy Mrs. Arnold in her own right. The demand for relief 
in the complaint is for judgment against the defendant for the 
amount so due to the plaintiff, and in default of its payment, for 
an account of the consideration received in settlement of such suit, 
and of all the property received by Mrs. Arnold from the estate 
of William W. Gilbert, or otherwise, and that the defendants may 
make delivery thereof, for so much as may be sufficient to satisfy 
such indebtedness. 

Since the commencement of this suit Mrs. Arnpld has died, and 
the defendant Arnold has been substituted as defendant in her 
place, as her executor. 

There is no allegation in the complaint that Mrs. Arnold, or her 
trustees, executed the conveyance in question with intent that it 
should he delivered to the plaintiff, either upon the agreement 
made by him or any other, or that they verbally authorized any 
one to fill up the blanks, or that they assented to the subsequent 
agreement with the plaintiffs, or that the moneys raised by Arnold, 
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on the notes or in his business, were ever employed by hirn, or 
agreed by him to be employed in conducting the suit in question, 
or that Mrs. Arnold ever verbally authorized any one to fill up the 
blanks in the bond and collateral instrument. 

There is not even an allegation that such instruments were ever 
delivered to any persons to be employed by them in raising money 
thereon, or that any authority was ever given to any person to 
deliver them as the act and deed of the parties executing it, or 
that they were delivered to the plaintiff by such authority. 

On the trial of the cause, after reading the ante-nuptial agree- 
ment, power of attorney to Mr. Sandford, and the bond in blank, 
in evidence, the plaintiff's counsel offered in evidence the collateral 
conveyance, to which the defendant's counsel objected on various 
grounds, and the same was excluded by the Court, to which exclu- 
sion the plaintiff's counsel then excepted, and rested his case. 
Upon motion of the defendant's counsel complaint was dismissed, 
and this appeal has been taken to determine the validity of such 
exception. 
By the Court : 

Robertson, J. — The foregoing statement of facts reduces the 
questions in this cause simply to one, whether an instrument under 
seal, importing to bind the parties executing it, or the property 
over which they have control, in favor of any one whose name is 
left blank, can be made available in favor of any one who advances 
money or property on the strength of it, so as to enable them to 
proceed against the person or property bound. 

A sealed instrument has always been held to have different cha- 
racteristics from one unsealed ; the affixing of the seal, which is a 
strange and unusual ceremony, seems to have been considered as 
entitling it to be looked upon as a symbol of some special efficacy, 
and as notifying those who adopt it that it is so ; otherwise it 
would be a most idle and peurile form. As it is supposed to con- 
vey such information, it ,is plainly symbolic, and has therefore 
been called solemn, as calling upon a party to deliberate whether 
he will incur all the consequences of affixing his seal, over and 
above a mere ordinary assent to the terms of an agreement by 



CHAUNCEY vs. ARNOLD, &o. 613 

signing. Indeed, I think there can be no doubt that a party 
would hesitate much longer to seal, if he knew all the effect of 
affixing a seal, than he would if he only signed an instrument : 
carrying but this principle^ the law has always held that no one 
can bind another by seal, unless the authority is given him by 
seal, for equal deliberation would be required before giving the 
power of doing what can be effected by a seal ; and for this reason 
it has been held in the earliest authorities that blanks in a sealed 
instrument can only be filled up by authority under seal. Co. 
Litt., 171 ; Shep. Tomp., 54; Perkins, 118; 4 Ven. Abr. Blanks, 
Com. Dig. Fait. A., p. 1. If any innovation is to be made upon 
this principle, it is difficult to say where it should stop. Must 
the instrument have the form of an obligation with unknown per- 
sons, and can the authority only extend to supplying names ? or 
can the terms of the obligation be supplied entirely ? or, in fine, 
does such authority extend to the whole instrument ? In other 
words, can a party place his seal on a blank piece of paper, and 
permit any one to write over any instrument he pleases so as to 
bind him ? If he can, mankind have not discovered or practised 
this mode of giving unlimited control over a party's person and 
estate. The denial of such right does not interfere with the doc- 
trine of estoppel, which stands on a different footing, where impo- 
sition is sought to be practised, nor with the power of re-acknow- 
ledging an instrument as a party's act after it is signed and 
delivered, and alterations are made with his consent. The doctrine 
that a deed in blank is of no avail, has been sustained by nume- 
rous authorities in England, and none will be found apparently 
counter to it which are not on examination susceptible of explana- 
tions. In Markham vs. Gravaston, Moore, 547 ; S. C. Cro. Eliz. 
626, a bond of indemnity to an obligor in a former bond, in 
which the recital of the Christian name of the former obligee was 
left blank, was held good, although such blank was. filled up by a 
third party, because it was done with (the assent of the obligor. 
Sir Matthew Hale, and the rest of the Court, held, in Touehe vs. 
Clay, 2 Lev., 35, that an alteration in a bond, by consent of the 
parties, did not vitiate it. There are cases, both in this country 
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and in England, where in the same written instrument there are 
entirely disconnected obligations or statements, which are wholly 
independent of each, other, and where the alteration or insertion 
of one after others have been executed will not affect it : such was 
the case of Lewis et al vs. Bingham, 4 Barn. & Aid., 672 ; in it 
a deed in five parts, one of which was signed and sealed by the 
mortgagee, and the effective part of which, so far as he was con- 
cerned, was merely to release mortgaged premises to the mort- 
gagor, was held to be binding, as regarded him, although subse- 
quent and independent grants and stipulations had been tampered 
with after his execution of the instrument, Justice Bayley con- 
sidering such deed to take effect, as to each party, at the time of 
his execution. So, too, in the case of Wooley vs Constant, 4 J. 
B>., 54, it was held that a bill of sale of a vessel, in which its 
registry had not been copied, could be corrected by adding such 
copy, by consent of the vendor, because the bill was valid, and 
the only object of inserting such registry was to preserve its 
national character. Both cases came within the observation of 
Justice Hohoyden — the first, that even cancelling a deed will not 
revest rights that once have passed under it ; even the destruction 
of an executed transfer does not carry back the property con- 
veyed to the grantors. Nicholson vs. Halsey, 1 J. Ch., 417 ; Raynor 
vs. Wilson, 6 Hill, 469. At the head of modern English cases, 
stands that of Weeks vs. Maillerdet, 14 East., 568, which was 
very close. In it a deed had been executed, referring to a sche- 
dule of articles annexed; the articles had been agreed upon, a 
common agent was authorized to draw up and annex the schedule 
according to the understanding of the parties, which he did. Yet 
Lord Ellenbrough held that the deed, when delivered, had no 
object to operate upon, and if there was no schedule annexed, it 
was inoperative for any purpose. Such principle remained un- 
shaken until the case of Hibblewhite vs. M'Morine, in the Court 
of Exchequer, was decided, Judge Park delivering an elaborate 
opinion, in which most of the dissenting cases are revised. This 
case is found in three different books : 6 Mees. & W. 200 ; 7 Law 
Journ. Rep., N. S. Exch., 217 ; 4 Lond. Jur., 769. It appeared 
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by it that the act incorporating a railway required sale and trans- 
fer of its stock to be under seal for certain purposes, and that the 
transfer in dispute had been executed with the name of the trans- 
feree in blank. Justice Park said " that a deed with the name of 
the vendee in blank at the time it was sealed and delivered, was 
void. To allow it to be filled up by an agent appointed by parole, 
and then delivered in the absence of the principal as a deed, 
would be a violation of the principle that an attorney to execute 
and deliver a deed for another must be appointed by deed ;" and 
after an examination of the authorities, he came to the conclusion 
that "no authority shows that an instrument incapable of opera- 
tion when executed, and which is no deed, can become a deed by 
being completed and delivered by a stranger in the absence of the 
party executing, and unauthorized by an instrument under seal. 
Indeed, this is an attempt to make a deed transferable and nego- 
tiable like a bill of exchange or exchequer bill, which the law does 
not permit." In a subsequent case of Squire et al. vs. Whitton, 
in the House of Lords, on appeal from the decision of V. Ch. 
Shadwell, H. L. C. CI. & Fen., 333, where a bill had been filed 
in the Court of Chancery, to enforce a bond where the name of 
the obligee had been left blank, but it had been executed with the 
understanding that it should be delivered to a particular person 
who should advance the money when the name should be filled up, 
Lord Chan. Cottenham held that " the instrument was void at law 
as a bond, and was equally invalid as an agreement, because a 
party could not have one with the whole world. He must have 
some one with whom to contract, and the document was perfectly 
inoperative." In this State, it was held at an early day in the 
history of its jurisprudence, that an assignment of a lease could 
not be made by writing one over the signature and seal of the 
lessor in blank, Jackson vs. Titus, 2 Johns. Rep., 430, where such 
assignment to be valid must be under seal, and its authority will 
not be found to be impaired by any later cases. 

The decisions in the different States have varied. Massa- 
chusetts, Connecticut, Ohio, Delaware, Maryland, Georgia, Ken- 
tucky, North Carolina, Tennessee and Indiana, have adhered to 
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the early law and principle. Pennsylvania, Virginia, Alabama, 
and Louisiana, range themselves on the side of a relaxation of 
it. Thus, on the former side are the cases of Buckingham vs. 
Bailey, 3 Mass. Kep., 30 ; Hayden vs. Westcott, 11 Conn. Kep., 
129 ; Ayres vs. Harness, 11 Ham. (Ohio,) 368 ; Clendanniel et al. 
vs. Hastings et al, 5 Harring, (Del.,) 408 ; Edelin vs. Sanders, 
8 Mars. Rep., 118; Ingraham vs. Little, 14 Geor. Rep. 173; 
Williams vs. Crutchen, 5 How. Mis. Rep., 171 ; G-orham vs. 
Reeves et al., 3 Ind. Rep., 83. On the latter, those of Willy vs. 
Moore, 17 S. & R., 438 ; 17- Pen. S. R., (5 Har.) 130 ; Bury vs. 
Homans, 8 Gratt., 48, 54; Cox vs. Thomas, 9 Id., 312; and the 
Louisiana cases of Collins vs. Welch, 9 L. R., 230; Chalaron vs. 
M'Farlane, 19 L. R., 179 ; Fritz v. Commissioners, 13 La. Ann., 
524 ; Bell vs. Keefe, 2 N. S., 517 ; Breedlove vs. Johnson, 3 N. 
S., 82 ; State vs. Judge of First District, 19 L. R., 179. The 
decisions in Louisiana may have been influenced by the civil law, 
which recognizes no distinction except between private and official 
acts before a notary or some other functionary. The Federal 
Courts have adopted the English view of the law, United States 
vs. Nelson and Myers, 2 Brock., 64. 

Two or three cases in England, which apparently deviate from 
the general doctrine held in Hibblewhite vs. McMorine, and Squire 
vs. Whitton, and some in this State, which depart from that of 
Jackson vs. Titus, require notice. The first in England is 
that of Paget vs. Paget, 2 Rep. in Chancery, 410, 3 Jac. 2, 
which holds that a deed of revocation and new settlement need not 
be read again to the party or resealed or executed to make it a 
good deed, where blanks were filled up in it after it was delivered. 
The report is silent as to the nature of the blanks, and what else 
was done after filling them up. It may have come within the 
decision in Markham vs. Gravaston and Touche vs. Clay, before 
cited, when done in the presence and by authority of the parties, 
so as to substantially make it a re-delivery, otherwise it is contrary 
to and overruled by all the cases before alluded to. In England 
vs. Roper, 1 Stark, 304, a witness, on proving the signing and 
sealing of the instrument, testified that he did not know if all the 



CHATTNCEY vs. ARNOLD, &c 617 

blanks were filled up. Lord Ellenbrough held that an attesting 
witness was not bound to know it ; that if a sealed instrument 
could be set aside, because he did not recollect it, few could stand 
the test; and he added that, "if the defendant was foolish enough 
to sign in blank he must take the consequences," — that is, if he 
was unable to prove that it was in blank. The same judge pro- 
nounced the decision in Weeks vs. Maillardet, (ubi. sup.,) and 
could hardly have intended to hold so opposite a doctrine to it, as 
that a deed executed in blank was good. In the case of Hudson 
vs. Revelt, 5 Bing.; 368, the alteration was made in the presence 
of the parties and by their consent, and ratified, as was noticed by 
Justice Park in Hibblewhite vs. McMorine ; and lastly comes the 
case of Texira vs. Evans, which upon insufficient grounds was held 
to have subverted the ancient rule in England and in this State. 
This case is cited by Wilson, J., in the case of Master vs. Miller, 
4 Term, 820, S. C, 1 Anstr., 229, and reported only in a note 
thereto. Such report states that the defendant executed a bond 
with blanks for the name and sum, and sent an agent to raise 
money upon it ; the plaintiff lent a sum of money upon it, and the 
agent filled up the blanks, with the lender's name and the amount 
of the loan, and delivered the bond to him. Whether the princi- 
pal authorized such filling up before delivery, or whether the 
lender was ignorant of the bond having been executed in blank, 
does not appear ; in either case he might have been estopped from 
setting up what might be a fraud. The report is meagre ; it is a 
mere Nisi Prius case, the decision never appears to have been 
appealed from or considered worthy of a distinct report, and it 
was only referred to upon the question of a power to alter an 
instrument. Preston questions the authority of Texira vs. Evans, 
in a note to Sheppard's Touchstone, 54, because, as he says, it 
assumes that there could be an attorney without deed. It was 
fully considered in Hibblewhite vs. McMorine, by Park, J., who 
declares that there are various authorities to the contrary. It was 
certainly disregarded by Lord Cottenham, in Squire vs. Whittier, 
and was declared by Justice Cresswell, in Davidson vs. Cooper, 
13 Mees. & W., 345, to have been overruled in Hibblewhite vs. 
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McMorine, and was also so held in the late case of Emthorn vs. 
Hoyle, 13 C. B., 373. It will be found, however, though crushed 
in England, it has taken some slight root in this State. 

A class of cases in this State seem to have established that a 
grantor may direct a third party to alter a deed before delivery ; 
Knapp vs. Maltby, 13 Wend., 587, and that an erasure may be 
made after the first delivery, by consent of parties ; Penny vs. 
Corthwite, 18 J. R. 499, and, if an executory obligation, a mate- 
rial alteration may be ratified by parties ; Waring vs. Smyth, 2 
Barb. Chan., 109. And this maybe on the principle of estoppel, 
which is held to render even a deed nugatory ; Sehutt vs. Large, 
6 Barb., 373. There is only one case to be found in our reports 
which, apparently, impugns the doctrine of Hibblewhite vs. 
McMorine, which is that of ex-parte Kirwin, in 8th Cowen, p. 
118. In that case, a motion was made in the Supreme Court for 
a mandamus, to compel the Common Pleas Court of a County to 
quash an appeal from the decision of a Justice's Court, because 
the recital in the appeal-bond of the judgment appealed from had 
not been filled up until after its execution, but before its delivery 
by the surety, by authority of the principal to fill it up, and de- 
liver the bond as the act of both. This was, at most, the same 
state of things as in Knapp vs. Maltby, and might be sustained 
upon the ground of estoppel, but the application was denied upon 
the strength of Texira vs. Evans, which the court say was sanc- 
tioned in Constant vs. Woolley, (ubi. sup.) In the last case, Thomp- 
son, J., who cites Texira vs. Evans as authority, admits that 
the addition could not have been made to the bill of sale if it 
affected the rights of third parties by relation — that the bill of 
sale was good without it, with which principle Texira vs. Evans 
had nothing to do. The decision in ex-parte Kirwin could always 
be upheld, because no mandamus lay in such case at all, and the 
parties executing might be estopped ; it was an ex-parte hearing. 
A case was cited as authority, since universally held not to be 
law, although cited, not necessarily for the decision of the case in 
which it was supposed to have been sanctioned, and contrary to 
principle and the whole current authorities. The case of Mackay 
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vs. Bloodgood, 9 J. B., 285, is only to the effect that two partners 
can adopt one seal for both. The reasoning in Handford vs. 
McNair, 9 Wend., 54, and Bloodgood vs. Goodrich,, 9 Wend., 68, 
S. C. on ap., 12 Wend., 525, is adverse to the power of an agent 
to hind a party by seal unless he have authority by seal, even 
though the principal subsequently recognizes the contract when 
executed by the attorney. In the case of Korbright vs. The Com- 
mercial Bank of Buffalo, 20 Wend., 93, S. C on app., 22 Wend., 
348, it was held that stock might be transferred by the holder 
writing his name and putting his seal on the certificate of stock, 
there being a usage to that effect, and no law forbidding a transfer 
in that way, and the seal becoming thereby unnecessary, as in the 
case of a transfer of any other chose in action. 

Upon the whole, therefore, I do not find that there is any law 
of this State by which a sealed instrument, creating an obligation 
executed in blank, can be filled up by the person to whom it may 
be delivered in that condition, so as to become operative against 
the party executing it as a sealed instrument, whatever may have 
been the intent of the party executing it, and whatever advances 
may have been made upon the faith of it, and that no parole 
authority to .fill it up could increase its validity unless such 
authority was exercised before its delivery, and without knowledge 
of the party to whom it was delivered. 

There being no pretence of any independent agreement or 
authority to borrow money by Mrs. Arnold, or any imperfect 
execution of her power of appointment for that purpose to be 
repaired, the instrument in question was not available in evidence 
for any purpose, and was therefore properly rejected. 

The case presents several other points, upon which the present 
appeal might turn, but the counsel thought proper to confine the 
argument to this single point. 

The judgment must therefore be aifirmed, with costs. 



